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I’m happy to be of such assistance to you as I can in your inquiry into the breakfast
cereals industry. I must point out at the outset, however, that I am not an expert on this
industry. While I have read about it occasionally, my special acquaintance with it is limited to
my having served during a period of three weeks as Court-appointed advisor to the U.S. District
Court in the antitrust case brought by the State of New York against Kraft General Foods in an
effort to have that Company’s Post Cereals Division’s acquisition of the Nabisco Cereals
Division of R.J. Reynolds declared in violation of Section 7 of the Clayton Act.

Moreover, while my main academic area of specialization during the first decades of my
career were in the area of what economists refer to as industrial organization and antitrust, my
major concentration during the last 25 years or so has been in the area of the direct regulation
and deregulation of such industries as air and surface transportation, telecommunications, electric
power and natural gas. This more recent work has involved completion of my two-votume The
Economics of Regulation and service, successively, as Chairman of the New York State Public
Service Commission and the Civil Aeronautics Board and as Advisor to President Carter on

Inflation.
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During the course of my previous work in industrial organization and antitrust I published
a number of articles in those fields and a book, Fair Competition, The Law and Economics of
Antitrust Policy, which I wrote in collaboration with Professor Joel B. Dirlam, and served as a
member of both the Attorney General’s National Committee to Study the Antitrust Laws, during
the Eisenhower Administration, and the Nationai Commission on Antitrust Laws and Procedures,
under President Carter.

What I plan to do in this brief statement, after repeating the warning I’ve already given
you about my limited professional study in this industry, is to emphasize and briefly explain the
two major conclusions that I reached during my service as advisor to the District Court in the
Kraft Case, which I spelled out in the testimony I gave at the end of the trial, setting forth my
recommended resolution of the antitrust issue.

First, I expressed the view that there was a strong basis for public dissatisfaction with
the performance of the breakfast cereals industry. But, second, I was in the evidence presented
in the case, insofar as I was able to assess it, an insufficient demonstration of the likelihood—or
even, indeed, possibility—that the acquisition of Nabisco by Post would further impair the
effectiveness of competition in breakfast cereals to justify its reversal under the antitrust laws.

Since these two conclusions, expounded in that single piece of testimony, represent in
effect the sum total of thc‘ message I have to offer this committee 1 take the liberty of attaching

the relevant pages of the transcript of that testimony.



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
- e --X

STATE OF NEW YORK, by
G. OLIVER KOPPELL,
- ATTORNEY GENERAL,

Plaintiff,
V.

KRAFT GENERAL FOODS, INC.,
NABISCO CEREALS, INC.,

NABISCO, INC.,

PHILIP MORRIS COMPANIES INC.,
RJR NABISCO HOLDINGS CORP., AND
RIR NABISCO INC.,

Defendants.

Before:

HON. KIMBA M. WOOD,

APPEARANCES

G. OLIVER KOPPELL
Attorney General, State of New York
MARIA DEL MONACO
GARY J. MALONE
RICHARD L. SCHWARTZ
Assistant Attorneys General

ARNOLD & PORTER
Attorneys for defendants

ABE KRASH

MARCH COLEMAN

STEVE READE

DONNA PATTERSON

2333

93 Civ. 0811 (KMW)

October 14, 1994
9:15 a.m.
New York, N.Y.

District Judge



2365
would do better than Post, which has, apparently --has, according to the testimony of Post
witnesses, but apparently without disagreement by the plaintiffs, made very, very intense efforts
in the last several years to improve its market position in all the ways that Mr. Leckie described
and, as a result, succeeded in increasing its total share by only -- and I have a blank here of
percentage points. It was 1. something. But it took a very, very intense effort apparently to
achieve that result.

It may be, therefore, that an assumption that an independent Nabisco would go
all the way back to 1978 could err on the side of generosity.

These varibus alternative expectations still leave us, I have the impression, with
an incremental HHI in the vicinity of a hundred points. And it is an increase in an already-
concentrated industry well above the 1800 index of the guidelines. And this would, therefore,
require us to subject its likely competitive effect to an at least initially hostile examination.

So I turn to what is really the last major subject, which is, in a sense, the only
subject, the likely effect on competition. In doing so, I do have to say something about the
nature of competition as it is practiced in the ready-to-eat cereals industry.

The industry is clearly keenly competitive in
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important dimensions, but I believe there is ample room for reservation or dissatisfaction with
the ways in which it competes and in particular with its very heavy emphasis on advertising,
product differentiation, product proliferation and variation.

This intense rivalry in developing product variations clearly caters to a genuine



consumer demand. Consumers do seek variety. They clearly do respond to the variations and
innovations that the companies compete intensely in introducing. And once one concedes the
legitimacy of that kind of innovation, it becomes logically very difficult to criticize the process
by which an industry caters to it, to the demand for it, or even to the high profits; that is to say,
the high prices that consumers pay relative to cost, including the cost of new product
development that constitute the reward for successful innovation.

But consumers respond also to price. Most of us are under severe pressure to
look for economy as well with the growing popularity of private brands.

Now, the industry does respond to that desire as well with the constant promotions
and the very high percentage of sales with coupons, which are themselves powerfully impelled
by competitive pressures. The fact remains that these methods of competition are in important
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respects, from the economic standpoint, wasteful. Competitive advertising is very costly in this
industry and largely mutually offsetting.

And the record demonstrates to my satisfaction that couponing, while clearly a
competitive phenomenon and a price competitive phenomenon, is in important measure an
inefficient way of reducing prices to customers. They get only a proportion, high proportion,
but only a proportion of the costs of competing in this way, and that doesn’t include the value
of consumer time spent in taking advantage of this method of competition.

There is far less emphasis in this industry on everyday low prices because in a
highly-concentrated industry, as economist after economist has recognized, it is not in the

interest of firms which have strong stakes in protecting and enhancing the value of their brands






